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S.7

Introduced by Senators Sears, Baruth, Benning and White

Referred to Committee on Judiciary

Date: January 12, 2021

Subject: Criminal procedures; expungement and sealing of criminal history
records

Statement of purpose of bill as introduced: This bill proposes to expand

eligibility for expungement or sealing of a criminal history record to most

criminal offenses and several civil offenses.

An act relating to expanding access to expungement and sealing of criminal
history records

It is hereby enacted by the General Assembly of the State of Vermont:

As used in this ¢

(7) “Listed crime” means any of the wing offenses:
(A) stalking as defined in section 1062 of this™

(B) aggravated stalking as defined in subdivision 1063
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(D) first degree aggravated domestic assault as defined in section
1043 oNthis title;

(P%, second degree aggravated domestic assault as defined in section
1044 of this tit

(F) sexuaNassault as defined in section 3252 of this title or its
predecessor as it was d&ined in section 3201 or 3202 of this title;

(G) aggravated s%ual assault as defined in section 3253 of this title;

(H) lewd or lasciviou$§conduct as defined in section 2601 of this
title;

(I) lewd or lascivious conductgvith a child as defined in section 2602
of this title;

(J) murder as defined in section 2301%f this title;

(K) aggravated murder as defined in sectf§yn 2311 of this title;

(L) manslaughter as defined in section 2304 dgthis title;

(M) aggravated assault as defined in section 1024%f this title;

(N) assault and robbery with a dangerous weapon as &fined in
subsection 608(b) of this title;

(O) arson causing death as defined in section 501 of this title;

(P) assault and robbery causing bodily injury as defined in subsec¥§on
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(R) kidnapping as defined in section 2405 of this title or its
predec®sor as it was defined in section 2401 of this title;

(S, unlawful restraint in the second degree as defined in section 2406
of this title;

(T) unlawiul restraint in the first degree as defined in section 2407 of
this title;

(U) recklessly en8gngering another person as defined in section 1025
of this title;

(V) violation of abuse prdgention order as defined in section 1030 of
this title, excluding violation of an abu3g prevention order issued pursuant to
15 V.S.A. § 1104 (emergency relief) or 33 %S.A. § 6936 (emergency relief);

(W) operating vehicle under the influ8ce of alcohol or other
substance with either death or serious bodily injury¥esulting as defined in
23 V.S.A. § 1210(f) and (g);

(X) eareless-or negligent or grossly negligent opefgtion resulting in

serious bodily injury or death as defined in 23 V.S.A. § 1091¢b
(Y) leaving the scene of an accident with serious bodily igury or
death as defined in 23 V.S.A. § 1128(b) or (c);

(Z) burglary into an occupied dwelling as defined in subsection
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(BB) abuse (section 1376 of this title), abuse by restraint (section
1377 oNghis title), neglect (section 1378 of this title), sexual abuse (section
1379 of thi%title), financial exploitation (section 1380 of this title), and
exploitation of $ervices (section 1381 of this title);

(CC) agglgvated sexual assault of a child in violation of section
3253a of this title;

(DD) human traff¥king in violation of section 2652 of this title; and

(EE) aggravated hum#p trafficking in violation of section 2653 of
this title.
Sec. 2. 13 V.S.A. § 7601 is amended t&read:
§ 7601. DEFINITIONS

As used in this chapter:

(1) “Court” means the Criminal Division of #ge Superior Court.

(2) “Criminal history record” means all informafgn documenting an
individual’s contact with the criminal justice system, includg data regarding
identification, arrest or citation, arraignment, judicial dispositidg, custody, and
supervision.

(3) “Predicate offense” means a criminal offense that can be use®to

enhance a sentence levied for a later conviction and includes operating a
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anM¥stalking in violation of section 1062 of this title. “Predicate offense” shall
not incyde misdemeanor possession of cannabis, a disorderly conduct offense
under secti®§n 1026 of this title, or possession of a controlled substance in
violation of 18%.S.A. § 4230(a), 4231(a), 4232(a), 4233(a), 4234(a),
4234a(a), 4234b(a)yd235(b), or 4235a(a).

(4) “Qualifying &ime” means: any criminal offense that is not an

offense listed in subdivisioM5301(7) of this title or a violation of 18 V.S.A.

§ 4231(c), 4233(c), 4233a(b), M34a(c), or 4230(c), or any offense for which a

person has been granted an uncond¥ional pardon from the Governor.

A
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(5) “QuMitying felony property offense” means a felony level violation

of 9 V.S.A. § 4043%¢lated to fraudulent use, section 1801 of this title related to

forgery and counterfeitigg, section 1802 of this title related to uttering forged

or counterfeited instrumentsection 1804 of this title related to counterfeiting

paper money, section 1816 of tWs title related to possession or use of credit

card skimming devices, section 2004 of this title related to false personation,

section 2002 of this title related to falspretenses or tokens, section 2029 of

this title related to home improvement frautk section 2030 of this title related

to identity theft, section 2501 of this title relate®to grand larceny, section 2502

of this title related to petit larceny, section 2503 of %uis title related to larceny

from the person, section 2531 of this title related to emW%ezzlement,

section 2532 of this title related to officers or servants of imgorporated bank

section 2533 of this title related to receiver or trustee, section 7 of this title

related to holding property in official capacity or belonging to the Sgate or a

municipality, section 2561 of this title related to receiving stolen prope

section 2575a of this title related to organized retail theft, section 2577 of tiy
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titl&related to failure to return a rented or leased motor vehicle, section 3016

of this Wtle related to false claims, section 3701 of this title related to unlawful

mischief, s8tion 3705 of this title related to unlawful trespass, section 3733 of

this title relate(¢o mills, dams or bridges, section 3761 of this title related to

unauthorized remoWal of human remains, section 3767 of this title related to

grave markers and ornMnents, section 4103 of this title related to access to

computer for fraudulent pulposes. section 4104 of this title related to

alteration, damage, or interfereMge, or section 4105 of this title related to theft

or destruction.

(6) “Subsequent offense” means% crime committed by the person who

is the subject of a petition to expunge or sc# a criminal history record that

arose out of a new incident or occurrence after'$he person was convicted of the

crime to be expunged or sealed.

Sec. 3. 13 V.S.A. § 7602 is amended to read:
§ 7602. EXPUNGEMENT AND SEALING OF RECORD
POSTCONVICTION; PROCEDURE
(a)(1) A person may file a petition with the court requesting exfigngement
or sealing of the criminal history record related to the conviction if:

(A) the person was convicted of a qualifying crime or qualifying
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cotjuct is no longer prohibited by law or designated as a criminal offense;

(C) pursuant to the conditions set forth in subsection (g) of this
section, thygerson was convicted of a violation of 23 V.S.A. § 1201(a) related
to operating un¥er the influence of alcohol or other substance, excluding a
violation of that se®ion resulting in serious bodily injury or death to any
person other than the ofgrator, or related to operating a school bus with a
blood alcohol concentratiofyof 0.02 or more or operating a commercial vehicle
with a blood alcohol concentraon of 0.04 or more; or

(D) pursuant to the condi¥§pns set forth in subsection (h) of this
section, the person was convicted undeWl201(c)(3)(A) of a violation of
subdivision 1201(a) of this title related to Bygrglary when the person was
25 years of age or younger, and the person did Wot carry a dangerous or deadly
weapon during commission of the offense.

(2) The State’s Attorney or Attorney General sh@y be the respondent in
the matter.

(3) The court shall grant the petition without hearing if thg petitioner
and the respondent stipulate to the granting of the petition. The resyondent
shall file the stipulation with the court, and the court shall issue the petfoner

an order of expungement and provide notice of the order in accordance wit
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cotymercial driver pursuant to 23 V.S.A. chapter 39 seeking to seal or expunge
a recorof a conviction for a felony offense committed in a motor vehicle as
defined in 33 V.S.A. § 4.

(b) QualifyMe nonpredicate misdemeanors and possession of a controlled

substance offensesMFor petitions filed to expunge or seal a criminal histo

record of a nonpredica§misdemeanor offense or a violation of 18 V.S.A.

§ 4230(a), 4231(a), 4232(aW4233(a), 4234(a), 4234a(a), 4234b(a), 4235(b), or

4235a(a):

(1) The court shall grant the¥getition and order that the criminal history
record be expunged pursuant to section§{606 of this title if the following
conditions are met:

(A) At least five years have elapsed sigce:
(i) the date on which the person sueeceNuHy-completed-the-term

and-conditions-of the-sentence-for-the-convietion satisti§d the judgement, or if

the person has sueeessfully completed the-terms-and-conditigns-of an

indeterminate term of probation that commenced at least five y¥ars previously;
or
ii) if the person committed a subsequent offense, the date

which the person satisfied the judgment for the subsequent offense, whiche%er
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erime—MRepealed.

(% Any restitution and surcharges ordered by the court have been
paid in full, prdgided that payment of surcharges shall not be required if the
surcharges have belg waived by the court pursuant to section 7282 of this title.

(D) The courtinds that expungement of the criminal history record
serves the interests of justidg.

(2) The court shall grant%he petition and order that all or part of the
criminal history record be sealed p#gsuant to section 7607 of this title if the
conditions of subdivisions (1)(A);+B); §ad (C) of this subsection are met and
the court finds that:

(A) sealing the criminal history recor§better serves the interests of
justice than expungement; and

(B) the person committed the qualifying crim$§after reaching 19
years of age.

(3) If the respondent stipulates to a petition filed prior to%on, or after the

date the offense is eligible for expungement or sealing as set forth M this

subsection, the court may grant the petition without a hearing.

(¢) Qualifying predicate misdemeanors. For petitions filed to expunge %

Cdl ¢ d Oy TCCOIU U1 d (UdnTyIyg prouicdic JCIICAITOL O
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rec8gd be expunged sealed pursuant to section 7666 7607 of this title if the
followiMg conditions are met:

(AW At least 10 five years have elapsed since:

(i) We date on which the person sueeessfully-completed-the-terms

ion satisfied the judgement; or

a¥a ona on O h antence O
a1t o110 O O D O

11) if the pSgon committed a subsequent offense, the date on

which the person satisfied th&judgement for the subsequent offense,

whichever is later.

(B) The person ha convicted-of a felony arising

- [Repealed.]

(C) he-person-has-not-been :_' \

past-five-years: [Repealed.]

(D) Any restitution and surcharges ordered By the court for any
crime of which the person has been convicted has been pa¥{ in full, provided
that payment of surcharges shall not be required if the surchar8gs have been
waived by the court pursuant to section 7282 of this title.

(E) After considering the particular nature of any subsequent¥gffense,

the court finds that expungement of the criminal history record for the



10

11

12

13

14

15

16

17

18

19

20

BILL AS INTRODUCED AND PASSED BY SENATE S.7
2021 Page 13 of 34

QD
D
@

QD
D
D
QD

“

QD
o’
QD

efage: A criminal history rdgord sealed pursuant to this subsection (c) shall be

eligible for expungement pursuag to section 7606 of this title five years after

the date on which sealing order is issWed if the person does not commit an

criminal offense subsequent to the sealed?

(3) If the respondent stipulates to a petMon filed prior to. on, or after the

date the offense is eligible for expungement or sc#ing as set forth in this

subsection, the court may grant the petition without a'earing.

% ok %

(g) For petitions filed pursuant to subdivision (a)(1)(C) of ¥is section, only
petitions to seal may be considered or granted by the court. This S§psection
shall not apply to an individual licensed as a commercial driver pursualy¢ to

23 V.S.A. chapter 39. Unless the court finds that sealing would not be in thg
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follgwing conditions are met:
At least 10 years have elapsed since the date on which the person
ity completed the terms and conditions of the sentence satisfied the
judgment for ti% conviction, or if the person has saeeessfully completed the
and-conditiofgof an indeterminate term of probation that commenced at
least 10 years previous
(2) At the time of th§filing of the petition:
(A) the person has oYy one conviction of a violation of 23 V.S.A.
§ 1201, which shall be construed itRgccordance with 23 V.S.A. § 1211; and
(B) the person has not been c8gvicted of a erime-arising-out-ofanew
inetdent-er-oceurrenece subsequent offense $jace the person was convicted of a

violation of 23 V.S.A. § 1201(a).
(3) Any restitution ordered by the court has 8gen paid in full.
(4) The court finds that sealing of the criminal hiory record serves the
interests of justice.
(h) For petitions filed pursuant to subdivision (a)(1)(D) of this section,
unless the court finds that expungement or sealing would not be in %ge interests
of justice, the court shall grant the petition and order that the criminal Mgtory

record be expunged or sealed in accordance with section 7606 or 7607 of tI%
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and-conditions-of the-sentenee satisfied the

judgmciy for the conviction, or the person has sueeessfully completed the
and-e8aditions-of an indeterminate term of probation that commenced at
least 15 years pigviously.

(2) The persogzhas not been convicted of a erime-arising-out-ofanew

ineident-or-oceurrence spsequent offense since the person was convicted of a

violation of subdivision 120%c)(3)(A) of this title.

(3) Any restitution ordere®by the court has been paid in full.

(4) The court finds that expun8gment or sealing of the criminal history
record serves the interests of justice.

(1) Qualifying felony property offenses am¥ selling, dispensing, or

transporting regulated substances offenses. For p&itions filed to expunge or

seal a criminal history record of a qualifying felony pMgperty offense or a

violation of 18 V.S.A. § 4230(b), 4231(b). 4232(b), 4233(). 4234(b).

4234a(b), 4234b(b), 4235(c), or 4235a(b):

(1) The court shall grant the petition and order that the crim¥gal history

record be sealed pursuant to section 7607 of this title if the following

conditions are met:
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coriction; or

(i1) if the person committed a subsequent offense, the date on

which the p%&son satisfied the judgment for the subsequent offense, whichever

is later.

(B) Any réytitution ordered by the court for any crime of which the

person has been convict®d has been paid in full.

(C) After considerMe the particular nature of any subsequent offense,

the court finds that expungemen®™gf the criminal history record for the

qualifying crime serves the interests & justice.

2) A criminal history record sealc® pursuant to this subsection (1) shall

be eligible for expungement pursuant to secti 7606 of this title eight years

after the date on which sealing order is issued if tMg person does not commit

any criminal offense subsequent to the sealed offense.

(3) _If the respondent stipulates to a petition filed pr¥gr to, on, or after the

date the offense is eligible for sealing as provided in this subsdgtion, the court

may grant the petition to seal without a hearing.

(1) _Qualifying felonies. For petitions filed to expunge or seal a critMjnal

history record of any other qualifying felony offense not specified in
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rec@rd be sealed pursuant to section 7607 of this title if the following

conditi®ns are met:

A At least 10 years have elapsed since the date on which the person

satisfied the juMgment for the conviction or, if the person committed a

subsequent offensc®l 0 years from the date on which the person satisfied the

judgment for the subsc@uent offense, whichever is later.

(B) Any restitutiof ordered by the court for any crime of which the

person has been convicted has ®een paid in full.

2) A criminal history recorMsealed pursuant to this subsection (j) shall

not be eligible for expungement pursudht to section 7606 of this title unless the

respondent stipulates to the expungement.

(3) If the respondent stipulates to a petitfgn to seal filed prior to, on, or

after the date the offense is eligible for sealing as pNgvided in this subsection,

the court may grant the petition to seal without a heariil§

Sec. 4. 33 V.S.A. § 5119 is amended to read:

§ 5119. SEALING OF RECORDS

(g) On application of a person who has pleaded guilty to or has bee

convicted of the commission of a crime under the laws of this State which Bat
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par¥es of record and hearing, the court shall order the sealing of all files and
recordsfgelated to the proceeding if it finds:

(1) two years have elapsed since the final discharge of the person;

(2) the p§son has not been convicted of a listed crime as defined in
13 V.S.A. § 5301 oadjudicated delinquent for such an offense after-the-initial

convietion for 10 yearsWrior to the application or motion, and no new

proceeding is pending seek¥gg such conviction or adjudication; and
(3) the person’s rehabilit§¢ion has been attained to the satisfaction of the

court.

Sec. 5. 23 V.S.A. § 2303 is added to read:

§ 2303. EXPUNGEMENT OF VIOLATION RECORDS

(a) Automatic expungement. The Judicial Burégu shall automatically enter

an expungement order for convictions or adjudications&f the following

violations on the two-year anniversary of the satisfaction oM¢he judgment:

(1) _section 301 of this title (operating an unregistered vemicle):

2) subsection 307(a) of this title (failing to possess registratiy

(3) section 611 of this title (failing to possess license);

(4) subsection 676(a) of this title (operating after suspension);
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(7) subsection 1222(c) of this title (operating an uninspected vehicle).

(b) Wffect of expungement.

(1) URon entry of an expungement order, the order shall be legally

effective imme¥ately and the individual whose record is expunged shall be

treated in all respectas if he or she had never been convicted or adjudicated

of the violation. This in&ludes the expungement of any points accumulated

pursuant to chapter 25 of thi%title.

(2) The Judicial Bureau sl report the expungement to the Department

of Motor Vehicles within 14 days.

(3) The Judicial Bureau shall keep%, special index of cases that have

been expunged together with the expungemerfgorder. The index shall list only

the name of the individual convicted or adjudicat® of the violation, his or her

date of birth, the docket number, and the violation tha%was the subject of the

expungement. All other court documents and records that®gre subject to an

expungement order, whether held by the Judicial Bureau or th&Department of

Motor Vehicles, shall be destroyed.

(4) Upon receiving an inquiry from any person regarding an expdnged

record, the Judicial Bureau and Department of Motor Vehicles shall respon¥




10

11

12

13

14

15

BILL AS INTRODUCED AND PASSED BY SENATE S.7
2021 Page 20 of 34

poliMées for implementing this section.

Sec. 6. VARMONT SENTENCING COMMISSION; EXPUNGEMENT OR
SEAL OF LISTED CRIMES REPORT

During the 2021 IéWislative interim, the Vermont Sentencing Commission

shall consider whether a comprehensive policy that provides an avenue for

expungement or sealing of all offégses will serve the interests of justice. On or

before October 15, 2021, the Commiss¥gn shall report to the Joint Legislative

Justice Oversight Committee regarding any pglicy recommendations regarding

the expungement and sealing of criminal history r&ords, including a

recommendation for whether and how to provide an aveWue to seal or expunge

all offenses, including the crimes listed in 13 V.S.A. § 5301(and 18 V.S.A.

chapter 84 drug trafficking offenses.

Sec. 7. EFFECTIVE DATE

Ul JULY 1., ZYU

Sec. 1. 13 V.S.A. § 5301 is amended to read:
$5301. DEFINITIONS
As used in this chapter:
% sk ok
(7) “Listed crime” means any of the following offenses:
(A) stalking as defined in section 1062 of this title;

(B) aggravated stalking as defined in subdivision 1063¢aH3)—o*
4H(b) of this title;

(C) domestic assault as defined in section 1042 of this title;
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(D) first degree aggravated domestic assault as defined in section
1043 of this title;

(E) second degree aggravated domestic assault as defined in section
1044 of this title;

(F) sexual assault as defined in section 3252 of this title or its
predecessor as it was defined in section 3201 or 3202 of this title,

(G) aggravated sexual assault as defined in section 3253 of this title;

(H) lewd or lascivious conduct as defined in section 2601 of this
title;

(1) lewd or lascivious conduct with a child as defined in section 2602
of this title;

(J) murder as defined in section 2301 of this title,

(K) aggravated murder as defined in section 2311 of this title;
(L) manslaughter as defined in section 2304 of this title;

(M) aggravated assault as defined in section 1024 of this title;

(N) assault and robbery with a dangerous weapon as defined in
subsection 608(b) of this title;

(O) arson causing death as defined in section 501 of this title;

(P) assault and robbery causing bodily injury as defined in
subsection 608(c) of this title,

(Q) maiming as defined in section 2701 of this title;

(R) kidnapping as defined in section 2405 of this title or its
predecessor as it was defined in section 2401 of this title;

(S) unlawful restraint in the second degree as defined in section 2406
of this title;

(T) unlawful restraint in the first degree as defined in section 2407 of
this title;

(U) recklessly endangering another person as defined in section 1025
of this title;

(V) violation of abuse prevention order as defined in section 1030 of
this title, excluding violation of an abuse prevention order issued pursuant to

15 V.S.A. § 1104 (emergency relief) or 33 V.S.A. § 6936 (emergency relief);
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(W)  operating vehicle under the influence of alcohol or other

substance with either death or serious bodily injury resulting as defined in
23 V.S.A. § 1210(f) and (g);

(X) eareless—or negligent or grossly negligent operation resulting in
serious bodily injury or death as defined in 23 V.S.A. § 1091(b);

(Y) leaving the scene of an accident with serious bodily injury or
death as defined in 23 V.S.A. § 1128(b) or (c);

(Z) burglary into an occupied dwelling as defined in subsection
1201(c) of this title;

(AA) the attempt to commit any of the offenses listed in this section,

(BB) abuse (section 1376 of this title), abuse by restraint (section
1377 of this title), neglect (section 1378 of this title), sexual abuse (section
1379 of this title), financial exploitation (section 1380 of this title), and
exploitation of services (section 1381 of this title);

(CC) aggravated sexual assault of a child in violation of section
3253a of this title;

(DD) human trafficking in violation of section 2652 of this title; and

(EE) aggravated human trafficking in violation of section 2653 of
this title.

Sec. 2. 13 V.S.A. § 7282 is amended to read.:
§7282. SURCHARGE

% sk ok

(b) The surcharges imposed by this section shall not be waived by the court
except as part of an _expungement or sealing proceeding where the petitioner
demonstrates an inability to pay.

% sk ok

Sec. 3. 13 V.S.A. § 7601 is amended to read.:
§ 7601. DEFINITIONS
As used in this chapter:
(1) “Court” means the Criminal Division of the Superior Court.

(2) “Criminal history record” means all information documenting an
individual’s contact with the criminal justice system, including data regarding
identification, arrest or citation, arraignment, judicial disposition, custody,
and supervision.
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(3) “Predicate offense” means a criminal offense that can be used to
enhance a sentence levied for a later conviction and includes operating a
vehicle under the influence of alcohol or other substance in violation of
23 V.S.A. § 1201, domestic assault in violation of section 1042 of this title, and
stalking in violation of section 1062 of this title. “Predicate offense” shall not
include misdemeanor possession of cannabis, a disorderly conduct offense
under section 1026 of this title, or possession of a controlled substance in
violation of 18 V.S.A. § 4230(a), 4231(a), 4232(a), 4233(a), 4234(a),
4234a(a), 4234b(a), 4235(b), or 4235a(a).

(4)  “Qualifying crime” means: any criminal offense that is not an
offense listed in subdivision 5301(7) of this title or a violation of 18 V.S.A.
§ 4231(c), 4233(c), 4233a(b), 4234a(c), or 4230(c), or any offense for which a
person has been granted an unconditional pardon from the Governor.
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(5) “Qualifving felony property offense”’ means a felony level violation

of 9 V.S.A. § 4043 related to fraudulent use; section 1801 of this title related to
forgery and counterfeiting; section 1802 of this title related to uttering forged
or _counterfeited instrument; section 1804 of this title related to counterfeiting
paper money; section 1816 of this title related to possession or use of credit
card skimming devices; section 2001 of this title related to false personation;
section 2002 of this title related to false pretenses or tokens; section 2029 of
this title related to home improvement fraud; section 2030 of this title related
to identity theft; section 2501 of this title related to grand larceny; section
2502 of this title related to petit larceny; section 2503 of this title related to
larceny from the person; section 2531 of this title related to embezzlement;
section 2532 of this title related to officers or servants of incorporated bank;
section 2533 of this title related to receiver or trustee; section 2537 of this title
related to holding property in official capacity or belonging to the State or a
municipality; section 2561 of this title related to receiving stolen property;
section 2575a of this title related to organized retail theft; section 2577 of this
title related to retail theft; section 2582 of this title related to theft of services;
section 2591 of this title related to theft of rented property; section 2592 of this
title related to failure to return a rented or leased motor vehicle; section 3016
of this title related to false claims; section 3701 of this title related to unlawful
mischief: section 3705 of this title related to unlawful trespass; section 3733 of
this title related to mills, dams, or bridges; section 3761 of this title related to
unauthorized removal of human remains; section 3767 of this title related to
grave markers and ornaments; section 4103 of this title related to access to
computer for fraudulent purposes; section 4104 of this title related to
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alteration, damage, or interference; or section 4105 of this title related to theft
or destruction.

(6) “Subsequent offense” means the conviction of a crime committed by
the person who is the subject of a petition to expunge or seal a criminal history
record that arose out of a new incident or occurrence after the person was
convicted of the crime to be expunged or sealed.

Sec. 4. 13 V.S.A. § 7602 is amended to read.:

§7602. EXPUNGEMENT AND SEALING OF RECORD,
POSTCONVICTION; PROCEDURE

(a)(1) A person may file a petition with the court requesting expungement
or sealing of the criminal history record related to the conviction if:

(A) the person was convicted of a qualifying crime or qualifying
crimes arising out of the same incident or occurrence;

(B) the person was convicted of an offense for which the underlying
conduct is no longer prohibited by law or designated as a criminal offense;

(C) pursuant to the conditions set forth in subsection (g) of this
section, the person was convicted of a violation of 23 V.S.A. § 1201(a) related
to operating under the influence of alcohol or other substance, excluding a
violation of that section resulting in serious bodily injury or death to any
person other than the operator, or related to operating a school bus with a
blood alcohol concentration of 0.02 or more or operating a commercial
vehicle with a blood alcohol concentration of 0.04 or more; or

(D) pursuant to the conditions set forth in subsection (h) of this
section, the person was convicted under 1201(c)(3)(4) of a violation of
subdivision 1201(a) of this title related to burglary when the person was
25 years of age or younger, and the person did not carry a dangerous or
deadly weapon during commission of the offense.

(2) The State’s Attorney or Attorney General shall be the respondent in
the matter. Notwithstanding any other provision of law, if a person petitions to
seal or expunge a criminal history record prior to the date the offense is
eligible for sealing or expungement as provided in this section, only the office
that prosecuted the offense that is the subject of the sealing or expungement
petition may stipulate to that petition.

(3) The court shall grant the petition without hearing if the petitioner
and the respondent stipulate to the granting of the petition. The respondent
shall file the stipulation with the court, and the court shall issue the petitioner
an order of expungement and provide notice of the order in accordance with
this section.



BILL AS INTRODUCED AND PASSED BY SENATE S.7
2021 Page 26 of 34

(4)  This section shall not apply to an individual licensed as a
commercial driver pursuant to 23 V.S.A. chapter 39 seeking to seal or expunge
a record of a conviction for a felony offense committed in a motor vehicle as
defined in 23 V.S.A. § 4.

(5) A person convicted of a qualifying offense for which the person has
served a term of probation with payment of restitution as a condition of that
probation _may petition for sealing or expungement of that offense upon
satisfaction of the judgement for the qualifving offense. The petition shall
request that the court, in the interest of justice, adjust the waiting period for
sealing or expungement of the offense as set forth in this section. The court
shall consider the nature and circumstances of the offense, typical sentences
for similar offenses, and the length of the sentence served by the petitioner in
determining whether to adjust the waiting period and the duration of any
adjusted waiting period.

(b) Qualifying nonpredicate misdemeanors and possession of a controlled
substance offenses. For petitions filed to expunge or seal a criminal history
record of a nonpredicate misdemeanor offense or a violation of 18 V.S.A.
§ 4230(a), 4231(a), 4232(a), 4233(a), 4234(a), 4234a(a), 4234b(a), 4235(b),

or 4235a(a):

(1) The court shall grant the petition and order that the criminal history
record be expunged pursuant to section 7606 of this title if the following
conditions are met:

(A) At least five years have elapsed since:

(i) the date on which the person suecessfittly-completed-the—terms
and-conditions-ofthe-sentencefor-the-convietion satisfied the judgement, or if
the person has sueeessfutly completed the—terms—and—eonditions—of an

indeterminate term of probation that commenced at least five years previously;
or

(ii) _if the person committed a subsequent offense, the date on
which the person satisfied the judgment for the subsequent offense, whichever
is later.

erime—[Repealed.

(C) Any restitution and surcharges orvdered by the court have been
paid in full, provided that payment of surcharges shall not be required if the
surcharges have been waived by the court pursuant to section 7282 of this title.
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(D) The court finds that expungement of the criminal history record
serves the interests of justice.

(2) The court shall grant the petition and order that all or part of the
criminal history record be sealed pursuant to section 7607 of this title if the
conditions of subdivisions (1)(A)—~B); and (C) of this subsection are met and
the court finds that:

(A) sealing the criminal history record better serves the interests of
Justice than expungement; and

(B) the person committed the qualifying crime after reaching 19
vears of age.

(3) If the respondent stipulates to a petition filed prior to, on, or after
the date the offense is eligible for expungement or sealing as set forth in this
subsection, the court may grant the petition without a hearing.

(c) Qualifying predicate misdemeanors. For petitions filed to expunge or
seal a criminal history record of a qualifying predicate misdemeanor offense:

(1) The court shall grant the petition and order that the criminal history
record be expunged sealed pursuant to section 7606 7607 of this title if the
following conditions are met:

(A) At least 46 five years have elapsed since:

(i) the date on which the person suecessfittly-completed-the—terms
and-conditions-of the-sentence-for-the-convietion satisfied the judgement; or

(ii) _if the person committed a subsequent offense, the date on
which the person satisfied the judgement for the subsequent offense, whichever
is later.

(D) Any restitution and surcharges ordered by the court for any crime
of which the person has been convicted has been paid in full, provided that
payment of surcharges shall not be required if the surcharges have been waived
by the court pursuant to section 7282 of this title.

(E) After considering the particular nature of any subsequent offense,
the court finds that expungement of the criminal history record for the
qualifying crime serves the interests of justice.
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of-age- A criminal history record sealed pursuant to this subsection (c) shall

be eligible for expungement pursuant to section 7606 of this title five years
after the date on which the sealing order is issued if the person does not
commit any criminal offense subsequent to the sealed offense.

(3) If the respondent stipulates to a petition filed prior to, on, or after
the date the offense is eligible for expungement or sealing as set forth in this
subsection, the court may grant the petition without a hearing.
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(g) Certain DUI offenses. For petitions filed pursuant to subdivision
(a)(1)(C) of this section, only petitions to seal may be considered or granted by
the court. This subsection shall not apply to an individual licensed as a
commercial driver pursuant to 23 V.S.A. chapter 39. Unless the court finds
that sealing would not be in the interests of justice, the court shall grant the
petition and order that the criminal history record be sealed in accordance
with section 7607 of this title if the following conditions are met:

(1) At least 10 years have elapsed since the date on which the person

suecesstHy—completed—the—terms—and—conditions—ofthe—sentenee satisfied the
judgment for the conviction, or if the person has sueeessfutty completed the

terms-and-conditions-of an indeterminate term of probation that commenced at

least 10 years previously.
(2) At the time of the filing of the petition:

(A) the person has only one conviction of a violation of 23 V.S.A.
§ 1201, which shall be construed in accordance with 23 V.S.A. § 1211; and

(B) the person has not been convicted of a erime-arising-out-of-a#new
incident-or-ocenrrence subsequent offense since the person was convicted of a

violation of 23 V.S.A. § 1201(a).
(3) Any restitution ordered by the court has been paid in full.

(4) The court finds that sealing of the criminal history record serves the
interests of justice.
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(h) Certain burglary offenses. For petitions filed pursuant to subdivision
(a)(1)(D) of this section, unless the court finds that expungement or sealing
would not be in the interests of justice, the court shall grant the petition and
order that the criminal history record be expunged or sealed in accordance
with section 7606 or 7607 of this title if the following conditions are met:

(1) At least 15 years have elapsed since the date on which the person

suecesstHy—completed—the—terms—and—conditions—ofthe—sentenee satisfied the
judgment for the conviction, or the person has suecessfutly completed the

terms-and-conditions-of an indeterminate term of probation that commenced at

least 15 years previously.

(2) The person has not been convicted of a erime-arisihg-ont-of-aew
incident-or-ocenrrence subsequent offense since the person was convicted of a

violation of subdivision 1201(c)(3)(A) of this title.
(3) Any restitution ordered by the court has been paid in full.

(4) The court finds that expungement or sealing of the criminal history
record serves the interests of justice.

(i) Qualifying felony property offenses and selling, dispensing, or
transporting regulated substances offenses. For petitions filed to expunge or
seal a criminal history record of a qualifying felony property offense or a
violation of 18 V.S.A. § 4230(b), 4231(b), 4232(b), 4233(b), 4234(b),
4234a(b), 4234b(b), 4235(c), or 4235a(b):

(1) The court shall grant the petition and order that the criminal history
record be sealed pursuant to section 7607 of this title if the following
conditions are met:

(A) At least eight vears have elapsed since.

(i) _the date on which the person satisfied the judgment for the
conviction, or

(ii) _if the person committed a subsequent offense, the date on
which the person satisfied the judgment for the subsequent offense, whichever
is later.

(B) Any restitution ordered by the court for any crime of which the
person_has been convicted has been paid in full.

(C) After considering the particular nature of any subsequent offense,
the court finds that expungement of the criminal history record for the
qualifving crime serves the interests of justice.

(2) A criminal history record sealed pursuant to this subsection (i) shall
be eligible for expungement pursuant to section 7606 of this title eight vears
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after the date on which the sealing orvder is issued if the person does not
commit any criminal offense subsequent to the sealed offense.

(3) If the respondent stipulates to a petition filed prior to, on, or after
the date the offense is eligible for sealing as provided in this subsection, the
court may grant the petition to seal or expunge without a hearing.

(i) _Qualifving felonies. For petitions filed to expunge or seal a criminal
history record of any other qualifving felony offense not specified in subsection
(1), (h), or (i) of this section:

(1) The court shall grant the petition and order that the criminal history
record be sealed pursuant to section 7607 of this title if the following
conditions are met:

(A) At least 10 years have elapsed since the date on which the person
satisfied the judgment for the conviction or. if the person committed a
subsequent offense, 10 years from the date on which the person satisfied the
judgment for the subsequent offense, whichever is later.

(B) Any restitution ordered by the court for any crime of which the
person_has been convicted has been paid in full.

(2) A criminal history record sealed pursuant to this subsection (j) shall
not be eligible for expungement pursuant to section 7606 of this title unless the
respondent stipulates to the expungement.

(3) If the respondent stipulates to a petition to seal filed prior to, on, or
after the date the offense is eligible for sealing as provided in this subsection,
the court may grant the petition to seal without a hearing.

Sec. 5. 13 V.S.A. § 7607 is amended to read:
$7607. EFFECT OF SEALING

(a) Order and notice. Upon entry of an order to seal, the order shall be
legally effective immediately and the person whose record is sealed shall be
treated in all respects as if he or she had never been arrested, convicted, or
sentenced for the offense and that its effect is to annul the record of arrest,
conviction, and sentence. The court shall provide notice of the sealing to the
respondent, Vermont Crime Information Center (VCIC), the arresting agency,
and any other entity that may have a record related to the order to seal. The
court shall also make a reasonable effort to notifv the person whose record is
sealed that, pursuant to section 7602 of this title, he or she may be eligible for
a_subsequent expungement after a required waiting period. _“Reasonable
effort” _means attempting to contact the person by first-class mail at the
person’s last known address and by telephone at the person’s last known




BILL AS INTRODUCED AND PASSED BY SENATE S.7
2021 Page 31 of 34

phone number. The VCIC shall provide notice of the sealing to the Federal
Bureau of Investigation’s National Crime Information Center:
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Sec. 6. 33 V.S.A. § 5119 is amended to read:
§5119. SEALING OF RECORDS
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(e)(1) Except as provided in subdivision (2) of this subsection, upon the
entry of an order sealing such files and records under this section, the
proceedings in the matter under—this—aet shall be considered never to have
occurred, all general index references therete to the sealed record shall be
deleted, and the person, the court, and law enforcement officers and
departments shall reply to any request for information that no record exists
with respect to such person upon inquiry in any matter. Copies of the order
shall be sent to each agency or official named in the order.

(2)(A) Any court, agency, or department that seals a record pursuant to
an order under this section may keep a special index of files and records that
have been sealed. This index shall only list the name and date of birth of the
subject of the sealed files and records and the docket number of the proceeding
whieh that was the subject of the sealing. The special index shall be
confidential and may be accessed only for purposes for which a department or
agency may request to unseal a file or record pursuant to subsection (f) of this
section.

(B) Access to the special index shall be restricted to the following
persons:

(i) the commissioner and general counsel of any administrative
department;

(ii)  the secretary and general counsel of any administrative
agency;,

(iii) a sheriff;

(iv) a police chief;

(v) a State’s Attorney,

(vi) the Attorney General;

(vii) the Director of the Vermont Crime Information Center; and

(viii) a designated clerical staff person in each office identified in
subdivisions (i)—(vii) of this subdivision (B) who is necessary for establishing
and maintaining the indices for persons who are permitted access.



BILL AS INTRODUCED AND PASSED BY SENATE S.7
2021 Page 32 of 34

(C) Persons authorized to access an index pursuant to subdivision
(B) of this subdivision (2) may access only the index of their own department
or agency.
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(g) On application of a person who has pleaded guilty to or has been
convicted of the commission of a crime under the laws of this State whieh that
the person committed prior to attaining the-age-of 24 25 vears of age, or on
the motion of the court having jurisdiction over such a person, after notice to
all parties of record and hearing, the court shall order the sealing of all files
and records related to the proceeding if it finds:

(1) two years have elapsed since the final discharge of the person;

(2) the person has not been convicted of a listed crime as defined in
13 V.S A. § 5301 or adjudicated delinquent for such an offense afterthe-initiat
eonvietion for 10 years prior to the application or motion, and no new
proceeding is pending seeking such conviction or adjudication, and

(3) the person’s rehabilitation has been attained to the satisfaction of
the court.
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Sec. 7. 23 V.S.A. § 2303 is added to read:
§2303. EXPUNGEMENT OF VIOLATION RECORDS

(a) Automatic expungement. The Judicial Bureau shall automatically enter
an_expungement order for convictions or _adjudications of the following
violations on the two-year anniversary of the satisfaction of the judgment:

(1) section 301 of this title (operating an unregistered vehicle);

(2) subsection 307(a) of this title (failing to possess registration);

(3) section 611 of this title (failing to possess license);

(4) subsection 676(a) of this title (operating after suspension);

(5) section 601 of this title (operating without a license);

(6) section 800 of this title (operating without insurance); and

(7) subsection 1222(c) of this title (operating an uninspected vehicle).

(b) Effect of expungement.

(1) Upon entry of an expungement order, the order shall be legally
effective_immediately and the individual whose record is expunged shall be
treated in all respects as if he or she had never been convicted or adjudicated
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of the violation. This includes the expungement of any points accumulated
pursuant to chapter 25 of this title.

(2) The Judicial Bureau shall report the expungement to the Department
of Motor Vehicles within 14 days.

(3) The Judicial Bureau shall keep a special index of cases that have
been expunged together with the expungement order. The index shall list only
the name of the individual convicted or adjudicated of the violation, his or her
date of birth, the docket number, and the violation that was the subject of the
expungement. All other court documents and records that are subject to an
expungement order, whether held by the Judicial Bureau or the Department of
Motor Vehicles, shall be destroyed.

(4) Upon receiving an_inquiry from any person regarding an expunged
record, the Judicial Bureau and Department of Motor Vehicles shall respond
that “NO RECORD EXISTS.”

(c) Policies for implementation. The Court Administrator shall establish
policies for implementing this section.

Sec. 8. VERMONT SENTENCING COMMISSION; EXPUNGEMENT
AND SEALING REPORT

During the 2021 legislative interim, the Vermont Sentencing Commission
shall consider how to simplify and automate the process of expungement and
sealing of criminal history records and develop a comprehensive policy that
provides an_avenue for expungement or sealing of all offenses except those
listed in 33 V.S.A. § 5204(a). On or before November 1, 2021, the Commission
shall report to the Joint Legislative Justice Oversight Committee regarding its
recommendations on.:

(1) a policy to make all criminal history records eligible for sealing or
expungement, except for records of convictions of the offenses listed in 33
V.S.A. § 5204(a);

(2) the individuals or entities that should have access to sealed criminal
history records;

(3) whether Vermont should continue to employ a two-track system that
provides for sealing or expungement of criminal history records based on the
nature of the offense, or whether Vermont should employ a one-track system
that provides for either sealing or expungement for all eligible offenses;

(4) implementing an automated process, not requiring a petition, to seal
and_expunge criminal conviction records that provides for notice to the
prosecuting office and an opportunity for the prosecutor to oppose the sealing
or expungement.
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Sec. 9. EFFECTIVE DATE
This act shall take effect on July 1, 2021.




